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242.1204 Agreement to recognize a
successor in interest (novation
agreement).

(i) When a novation agreement is re-
quired and the transferee intends to
incur restructuring costs as defined at
213.205-70, the cognizant contracting of-
ficer shall include the following provi-
sion as paragraph (b)(7) of the novation
agreement instead of the paragraph
(b)(7) provided in the sample format at
FAR 42.1204(i):

‘() Except as set forth in subparagraph
(7T)(ii) below, the Transferor and the Trans-
feree agree that the Government is not obli-
gated to pay or reimburse either of them for,
or otherwise give effect to, any costs, taxes,
or other expenses, or any related increases,
directly or indirectly arising out of or result-
ing from the transfer or this Agreement,
other than those that the Government in the
absence of this transfer or Agreement would
have been obligated to pay or reimburse
under the terms of the contracts.

(ii) The Government recognizes that re-
structuring by the Transferee incidental to
the acquisition/merger may be in the best in-
terests of the Government. Restructuring
costs that are allowable under Part 31 of the
Federal Acquisition Regulation (FAR) or
Part 231 of the Defense Federal Acquisition
Regulation Supplement (DFARS) may be re-
imbursed under flexibily-priced novated con-
tracts, provided the Transferee demonstrates
that the restructuring will reduce overall
costs to the Department of Defense (DoD)
(and to the National Aeronautics and Space
Administration (NASA), where there is a mix
of DoD and NASA contracts), and the re-
quirements included in DFARS 231.205-70 are
met. Restructuring costs shall not be al-
lowed on novated contracts unless there is
an audit of the restructuring proposal; a de-
termination by the contracting officer of
overall reduced costs to DoD/NASA; and an
Advance Agreement setting forth a cumu-
lative cost ceiling for restructuring projects
and the period to which such costs shall be
assigned.”

[60 FR 1749, Jan. 5, 1995, as amended at 61 FR
16882, Apr. 18, 1996; 656 FR 63805, Oct. 25, 2000]

SUBPART 242.70—CONTRACTOR
BUSINESS SYSTEMS

SOURCE: 76 FR 28868, May 18, 2011, unless
otherwise noted.

242.7000 Contractor business system
deficiencies.

(a) Definitions. As used in this sub-
part—

242.7000

Acceptable contractor business systems
and contractor business systems are de-
fined in the clause at 252.242-7005, Con-
tractor Business Systems.

Covered contract means a contract
that is subject to the Cost Accounting
Standards under 41 U.S.C. chapter 15,
as implemented in regulations found at
48 CFR 9903.201-1 (see the FAR Appen-
dix) (10 U.S.C. 2302 note, as amended by
section 816 of Pub. L. 112-81).

Significant deficiency is defined in the
clause at 252.242-7005, Contractor Busi-
ness Systems.

(b) Determination to withhold pay-
ments. If the contracting officer makes
a final determination to disapprove a
contractor’s business system in accord-
ance with the clause at 252.242-7005,
Contractor Business Systems, the con-
tracting officer shall—

(1) In accordance with agency proce-
dures, identify one or more covered
contracts containing the clause at
252.242-7005, Contractor Business Sys-
tems, from which payments will be
withheld. When identifying the covered
contracts from which to withhold pay-
ments, the contracting officer shall en-
sure that the total amount of payment
withholding under 252.242-7005, does not
exceed 10 percent of progress payments,
performance-based payments, and in-
terim payments under cost-reimburse-
ment, labor-hour, and time-and-mate-
rials contracts billed under each of the
identified covered contracts. Similarly,
the contracting officer shall ensure
that the total amount of payment
withholding under the clause at
252.242-7005, Contractor Business Sys-
tems, for each business system does
not exceed five percent of progress pay-
ments, performance-based payments,
and interim payments under cost-reim-
bursement, labor-hour, and time-and-
materials contracts billed under each
of the identified covered contracts. The
contracting officer has the sole discre-
tion to identify the covered contracts
from which to withhold payments.

(2) Promptly notify the contractor,
in writing, of the contracting officer’s
determination to implement payment
withholding in accordance with the
clause at 252.242-7005, Contractor Busi-
ness Systems. The notice of payment
withholding shall be included in the
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contracting officer’s written final de-
termination for the contractor busi-
ness system and shall inform the con-
tractor that—

(i) Payments shall be withheld from
the contract or contracts identified in
the written determination in accord-
ance with the clause at 252.242-7005,
Contractor Business Systems, until the
contracting officer determines that
there are no remaining significant defi-
ciencies; and

(ii) The contracting officer reserves
the right to take other actions within
the terms and conditions of the con-
tract.

(3) Provide all contracting officers
administering the selected contracts
from which payments will be withheld,
a copy of the determination. The con-
tracting officer shall also provide a
copy of the determination to the audi-
tor; payment office; affected con-
tracting officers at the buying activi-
ties; and cognizant contracting officers
in contract administration activities.

(c) Monitoring contractor’s corrective
action. The contracting officer, in con-
sultation with the auditor or func-
tional specialist, shall monitor the
contractor’s progress in correcting the
deficiencies. The contracting officer
shall notify the contractor of any deci-
sion to decrease or increase the
amount of payment withholding in ac-
cordance with the clause at 252.242—
7005, Contractor Business Systems.

(d) Correction of significant defi-
ciencies. (1) If the contractor notifies
the contracting officer that the con-
tractor has corrected the significant
deficiencies, the contracting officer
shall request the auditor or functional
specialist to review the correction to
verify that the deficiencies have been
corrected. If, after receipt of
verification, the contracting officer de-
termines that the contractor has cor-
rected all significant deficiencies as di-
rected by the contracting officer’s final
determination, the contracting officer
shall discontinue the withholding of
payments, release any payments pre-
viously withheld, and approve the sys-
tem, unless other significant defi-
ciencies remain.

(2) Prior to the receipt of
verification, the contracting officer
may discontinue withholding payments

48 CFR Ch. 2 (10-1-12 Edition)

pending receipt of verification, and re-
lease any payments previously with-
held, if the contractor submits evi-
dence that the significant deficiencies
have been corrected, and the con-
tracting officer, in consultation with
the auditor or functional specialist, de-
termines that there is a reasonable ex-
pectation that the corrective actions
have been implemented and are ex-
pected to correct the significant defi-
ciencies.

(3) Within 90 days of receipt of the
contractor notification that the con-
tractor has corrected the significant
deficiencies, the contracting officer
shall—

(i) Make a determination that—

(A) The contractor has corrected all
significant deficiencies as directed by
the contracting officer’s final deter-
mination in accordance with paragraph
(d)(1) of this section;

(B) There is a reasonable expectation
that the corrective actions have been
implemented in accordance with para-
graph (d)(2) of this section; or

(C) The contractor has not corrected
all significant deficiencies as directed
by the contracting officer’s final deter-
mination in accordance with paragraph
(d)(1) of this section, or there is not a
reasonable expectation that the correc-
tive actions have been implemented in
accordance with paragraph (d)(2) of
this section; or

(ii) Reduce withholding directly re-
lated to the significant deficiencies
covered under the corrective action
plan by at least 50 percent of the
amount being withheld from progress
payments and performance-based pay-
ments, and direct the contractor, in
writing, to reduce the percentage with-
held on interim cost vouchers by at
least 50 percent, until the contracting
officer makes a determination in ac-
cordance with paragraph (d)(3)(i) of
this section.

(4) If, at any time, the contracting of-
ficer determines that the contractor
has failed to correct the significant de-
ficiencies identified in the contractor’s
notification, the contracting officer
will continue, reinstate, or increase
withholding from progress payments
and performance-based payments, and
direct the contractor, in writing, to
continue, reinstate, or increase the
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percentage withheld on interim cost
vouchers to the percentage initially
withheld, until the contracting officer
determines that the contractor has
corrected all significant deficiencies as
directed by the contracting officer’s
final determination.

(e) For sample formats for written
notifications of contracting officer de-
terminations to initiate payment with-
holding, reduce payment withholding,
and discontinue payment withholding
in accordance with the clause at
DFARS 252.242-7005, Contractor Busi-
ness Systems, see PGI 242.7000.

[76 FR 28868, May 18, 2011, as amended at 77
FR 11365, Feb. 24, 2012]

242.7001 Contract clause.

Use the clause at 252.242-7005, Con-
tractor Business Systems, in solicita-
tions and contracts (other than in con-
tracts with educational institutions,
Federally Funded Research and Devel-
opment Centers (FFRDCs), or Univer-
sity Associated Research Centers
(UARCs) operated by educational insti-
tutions) when—

(a) The resulting contract will be a
covered contract as defined in
242.7000(a); and

(b) The solicitation or contract in-
cludes any of the following clauses:

(1) 252.215-7002, Cost Estimating Sys-
tem Requirements.

(2) 252.234-7002, Earned Value Man-
agement System.

(3) 252.242-7004, Material Management
and Accounting System.

(4) 252.242-7006, Accounting System
Administration.

(5)  252.244-7001, Contractor
chasing System Administration.

(6) 252.245-7003, Contractor Property
Management System Administration.

[76 FR 28868, May 18, 2011, as amended at 77
FR 11366, Feb. 24, 2012]

Subpart 242.7 1—Voluntary
Refunds

242.7100 General.

A voluntary refund is a payment or
credit (adjustment under one or more
contracts or subcontracts) to the Gov-
ernment from a contractor or subcon-
tractor that is not required by any con-
tractual or other legal obligation. Fol-

Pur-

242.7202

low the procedures at PGI 242.7100 for
voluntary refunds.

[70 FR 67920, Nov. 9, 2005]

Subpart 242.72—Contractor Mate-
rial Management and Ac-
counting System

SOURCE: 65 FR 77833, Dec. 13, 2000, unless
otherwise noted.

242.7200 Scope of subpart.

(a) This subpart provides policies,
procedures, and standards for use in
the evaluation of a contractor’s mate-
rial management and accounting sys-
tem (MMAS).

(b) The policies, procedures,
standards in this subpart—

(1) Apply only when the contractor
has contracts exceeding the simplified
acquisition threshold that are not for
the acquisition of commercial items
and are either—

(i) Cost-reimbursement contracts; or

(ii) Fixed-price contracts with
progress payments made on the basis of
costs incurred by the contractor as
work progresses under the contract;
and

(2) Do not apply to small businesses,
educational institutions, or nonprofit
organizations.

and

242.7201 Definitions.

Acceptable material management and
accounting system, material management
and accounting system, and valid time-
phased requirements are defined in the
clause at 252.242-7004, Material Manage-
ment and Accounting System.

Significant deficiency is defined in the
clause at 252.242.7004, Material Manage-
ment and Accounting System.

[76 FR 28869, May 18, 2011]

242.7202

(a) DoD policy is for its contractors
to have an MMAS that conforms to the
standards in paragraph (e) of the clause
at 252.242-7004, Material Management
and Accounting System, so that the
system—

(1) Reasonably forecasts material re-
quirements;

Policy.
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